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example, if the request to partition was filed a year or more in advance of the benchmark date).

Since any partitioned area is likely to be one that the MTAlEA licensee is not interested in

serving, the partitionee will probably be "starting from scratch" in building out that area.

Requests for extension of the benchmark deadlines by partitionees should receive favorable

treatment if the partitionee can show that there was insufficient time from the grant date of the

partitioned license to meet a benchmark, due to regulatory delays not occasioned by the parties

to the partitioning agreement.

MTAlEA licensees, on the other hand, should be held to the one-third and two-thirds

coverage benchmarks based on the entire MTAlEA, to avoid the use of partitioning as a method

to circumvent the coverage benchmarks. An exception to this rule could be made where the

MTAlEA licensee is a bidding consortium or joint venture that agreed prior to the auction to

divide the MTAlEA into specified partitioned areas, and so disclosed on its "short form11

application.

Where a license is being paid in installments, the rules should allow the partitionee to

assume a portion ofthe amount owed~ the relative value ofthe partitioned service area should be

based upon its population relative to the remainder of the MTAlEA. If the partitioner obtained a

bidding credit and installment payments, and the partitionee is not qualified to obtain similar

treatment, the amount ofthe "unjust enrichment" payments should likewise be calculated based

upon the relative value of the partitioned area, using population coverage as the objective

measure of that value.

There is some fairness in requiring the partitioner to guarantee all payments on the full

amount of its winning bid~ however, default by the partitioner should not affect the partitioned
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service area as long as the partitionee makes timely payment of its proportionate obligations.

Conversely, in the case ofdefault by a partitionee, if the Commission seeks to hold the initial

MTA/EA licensee liable for the monies owed by the partitionee, it should provide that licensee

with notice of the partitionee's default before that default reaches the point warranting license

revocation.

c. License Term for Partitioned Licenses.

Metrocall concurs with the FCC's tentative conclusions that partitionees should be

licensed for the remainder of the partitioner's license term, and they should be entitled to renewal

expectancies in the same manner as any other paging licensee. ~ FNPRM at ~ 211.

D. DisaaareJation.

Metrocall is not convinced that disaggregating spectrum from a single paging frequency

is a viable option at this time. Other services, for which the Commission has adopted

disaggregation Rules, were allocated significantly more spectrum per channel than paging.

Consequently, Metrocall does not believe that general disaggregation Rules for paging

are necessary at this time~ nonetheless, the Rules should not completely forbid disaggregation.

Rather, the Commission should retain discretion to review disaggregation proposals on a case­

by-case basis. Ifa licensee seeking to disaggregate a portion of its paging frequency can

demonstrate that it is technically feasible to do so~ that both the disaggregator and disaggregatee

will be able to provide legitimate signaling services on their respective portions of the frequency~

and that the public interest would be otherwise served by the proposal, there appears to be no

reason why the FCC should not favorably consider such a proposal.
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CONCLUSION

For all the foregoing reasons, Metrocall respectfully requests that the FCC should not

impose additional coverage requirements on nationwide paging licensees, but should adopt rules

concerning the other issues raised in the FNPRM in accordance with these Comments.

By: '---+--f---foH'+---

JOYCE & JACOBS, Attorneys at Law, L.L.P.
1019 19th Street, N.W., Fourteenth Floor - PH2
Washington, D.C. 20036
(202) 457-0100

April 17, 1997
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In re Applications ot

A, P , L TELEPHONE

Por renewal ot license ot
Station KCC480, operating
on trequencies 454.025 and
152.210 MHz in the Domestic
Public Land Mobile Radio
Service at Leominster,
Massachusetts

RIVEBS ASSOCIATES, INC.

Por Conseru~ion Per.mit for
a new station ~o operate on
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eomes1:ic Public Land Mobile
Radio Service a~ Pitc:hhurg ,
Massachuset1:s
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Pile No. 23l45-CD-R-79

Pile No. 21501-CD-P-79

MEHORANDOX OPINION AND ORDER
Adopted :.arai 12, 1981 Rete••ed: Pai'c:h 12, 1981

By the Commission: Chariman Ferris n~ participating.

1. The COIIDisaion has before it for consideraUon 1:he
above-capt1oned applica1:ioJUI and various pe1:it.1ons and pleadings re­
lated ~o 1:hea. ~or the re.-ons stated herein, .we have decided to 48a­
iana~e both applications for hearing.

BACltcDouRD

2. A,'" L Telephone (A, ., , L), the licensee of StaUon
ItCC480 in the Do1IIeatic Public Land lIGbile Badio sanice (DPLIOlS) t:.lmely
filed iea reneval applicatioD. which appe.red on the CO"OD Carrier
ltublic Notice of MarCh 5, 1979, Report No. 952, as being accepted for
f~ling. The renewal was grante.d on April 24, 1979.. NoUc. of the
grant ~ppeared on the Common Carrier Public No1:ice of April 30, 1979,
Report No. 960-A.

3. On May 2, 1979, Rivers Associates, Inc. (Rivers) filed an
"informal objection" to the A, P , L renewal applica1:ion. On May 4,
the 60th day atter public no1:ice an.~ouncing the A, P , L application
for renewal ot its license had been accepted for filing, Rivers filed
its application tor frequency 454.025 MHz and requested that it be
considered as being electr~cally mutually exclusive with the A, F , L
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renewal application. In a ~ublic Notice of May 7, 1979, Report No.
961-A, th. Bureau announced its rescission of A, F , L's renewal
grant without s.tting forth its reasons. On the May 14, 1979, Public
Notice, Report .No. 962, the Rivers application was listed as having
been accepted for filing. The Chief, Mobile Services Division (MBD),
by letter ot May 17, 1979, vacated the rescission of ~~e grant of the
A, F , L renewal. Public Notice ot the vacated rescission appeared
on May 21, 1979 in Public Notice Report No. 963-A. On June 13, 1979
A, F , L filed a petition to dismiss or de~y the Rivers application.

DISCUSSION

4. The parties seek reconsideration of Virtually every
step taken thus tar. Por clarity, we will begin wit.'\ the decision
to rescind the grant and the subsequent letter vacatinq that rescis­
sion. We will then look at the propriety of a renewal grant under
these cirCUJlUltances. Pinally, we will consider the procedural issues
related to the Rivers application.

5. We find that the .taff's action rescindinq its earlier
grant of the A, P , L renewal application was consistent with our
rule. and entirely appropriate because it appeared that the
qrant m1qht not promote the public interest. See, 47 U.S.C. I 309.
We note that the statf has authority to set aside any action it
take. within 30 days of the public notice announcinq the action
pursuant to Section 1.113 of the Commission's Rules. !I The
ataff' a action here was consistent with this rule even though the
Public Notice ,did not .et forth a reason for the rescission and
the licen.ee did not receive an explanation until later when the
MSD vacated its action setting aside the grant. y

6. The Coaai••ion haa broad discretion to set aside ita
own actions pursuant to Section 1.113 of the Rules. The power of ~e
Ca-ission to reconsider i Q actions has been held to be inherent in
it. power to decide. See Albertson v. !'eC , 182 P. 2d 397, 399 (D.C.
Cir. 1950). The setting as!ae of a grant under Section 1.113 of the
aules is different from the revocation of a license under Section 312

!I 47 C.P.R. Section 1.113(a) provides:

Within 30 days after public notice has been given
of any action taken pursuant to deleqated authority,
the person, panel, or board takinq the action may
modify or set it aside on it own motion.

The present Section 1.113 replaced the former Section 1.87, which
specifically provided that when the Commission modified an order
it was required to give reasons for its action and direct the
licensee to show cause why the modification was improper.
28 F.a. 12386. The fact that the present version of Section 1.113
does not require such formalities indicates the commission's
intention to retain its discretion to modify or set aside a
qrant order without a need to state its reasons when such
action occ~rs within thirty days of the qrant.
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of the Communications Act of 1934, as amended. 1/ Curinq thA 30-daj
period af~er a qrant is made, the Co~ss~on ~y, on its own m?tion,
xestore the grantee of a license to appl~cant status. !I Wh~le
the Commission may not ac~ arbitrarily or capriciously in rescindinq
a qrant, it is clear that the s~aff's action in this proceedinq was
reasonable. Rivers alleqed that A, F , L's license renewal -hould
be denied for non-use of a frequency. This alleqation, supp lrted
with specific, documented information, was a serious charge . 'ela~ed
direc~ly t:o our primary funct:ion of promotinq efficient use Co f radio
communications facilities. See 47 U.S.C. I 151. Regardless,f 1:h.
form or source of 1:11e infoJ:ma1:ion, the st:aff correct:ly t:ook act:ion
t:o preserve 1:11. Commission's ability t:o alt:er the earlier deci~~on

1:0 grant if the fact:s so warrant:ed. 11
7. The fac~ that: A, P i L's renewal gran~ was rescinded

wi1:hout: a st:at:ement of reasons was not unfair. The renewal ~ppIi­

cation was merely returned to a "pending" st:atus. The fact that: the
rescission made it: possible for Rivers to file a mu~ually exclusive
application, see discussion below, does not alt:er this conclusion.
See WiIX, Inc., 18 FCC 2d 1057 (1969). See also footno~e 9, infra •

.
8.· As 1:he discussion above makes cleaJ;, we believe tha1:

rescission was appropriate in this case. The s1:df' 8 May 17, 1979'
let:ter vaca1:ing the re.ci.sion eit:her because t:he form of the 1Dfozm­
a1:ion was not 1:8chnical1y correc1:, or because A, P , L had no1: yet
responded, or because there wa. some que.1:ion concerning 1:he admissi­
bilit:y of the Rivers' evidence, wa. in error. The staff action
.vacating 1:he rescission was premature. 11: was necessaxy 1:0 fully
evaluat:e 1:he charges, decicle whe1:her an independent inves1:igation
was warraated and, if so, await the outcOlll8 of that inves~iga1:ion

before ac1:ing further on 1:he license renewal application.
Accordingly, our decision here will reinstate the rescis.ion and,
for 1:he reason. discus.ed below, we will designate1:he mutually
exclusive applicat:ions for an evidentiary hearing.

y

!I

47 U.S.C. I 312.

Aft:er 30 days, the Commission would have to proceed through
revocation and would ha·"e the burden of proof if it decided that:
a const:ruction permi~ should be revoked. See Daryal A. ~see E.~,
57 PCC 2d 803 (1975), and Texas Two-Way CommunIcatIons, F C 2~
(1959) •

See Hubbard Broadcas~int' Inc. 41 RR 979 (1977). This is no~ to
say that any spurious c aim made after grant of an application
would require rescission. The SCaff musC evaluate any information
presenced and decide gn a case by case basis. Today, we find only
that the .taff did not err in Chis case.
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9. Next, we consider Rivers' objactions to renewal of the
A. F , L license. Rivers charqed A, F , L with nonuse of frequency 454.025
~Hz and with lack of candor in reporting usaqe on that frequency.
5?ecifically, Rivers alleqed that monitorinq of frequency 454.025 MHz
between October 1918 and April 1979 showed a lack of reqular usaqa
of that channel. In fact, for a period of four months prior to the
filing of the A, P , L application (October 1978 through ~ebruary 1979)
no transmissions, other than periodic and sporadic statio 1. identification
and time announcements totallinq ~7 minutes of air time, -ere made on
that frequency. In addition, Rivera charqed that frequen~y 4S4.0~S MHz
was completely out of operation for at least the period ot October 29,
1978 through November 30, 1978 in contravention of Section 22.303 of
our Rules which governs discontinuance, reduc't:ion or impair:. lnt of
service.

10. In response, A, P , L did not dispute the accuracy of
the R.ivera charges. Instead, A, P , L arqued that the ch rges in­
cluded in the Rivers informal objection were based on inf .rmation
obtained in violation of two federal statutues: 18 U.S.C. I 2511 and
47 U.S.C. I 60S. Thus, A, P , L arqued, the communications monitorea
and any ·fruits· thereof, must be excluded from evidence in the
present licensing proceeding. We will ad~ress these arquments below

11. Section 60S of the Communications Act, as amended, 41
U.'S.C. I 60S, prohibi1:s interception of a "radio communication,·
which is defined in Section 3(b) (insofar as is relevant: here) as
the ·uansmis8ion bl radio o~ • • • signals • • • and sounds of all
kinds.· 47 U.S.C. I l53(b). If there is no transmission of a 8ipal
or .0Wld, then the mere 1i8uDing in vain for such a signal or .ound
does not: violai:e Section 605. fta 1a.i: .eni:ence of Section 60S s~a~.s
thai: C?OIIIIlUlU.cation. • for use of the general pubUc· are excluded from
~e ...ct1on's privacy pro~.c1:J.on. See, In the lIa~ur of J .... Rest:on,
~, 12 PCC 2d "~, 666-668 (1979). All fiiat: ilV8rs Int:ercepted \,.~
~ I minute. of time announcements and st:ation identification trans­
missions. These interceptions by Rivers were not: personal or private
point-to-point transmissions be~een individual parties which are
protected by Section 605, but: instead they were transmissions commonly
understood to be intended to be received and used by the general
public. Accordingly, there was no Section 605 violation of Rivers. 6/

Because of the foreqoini conclusion, it is not necessary to reach
other issues under Sectlon 60S, includins whether
livers divulsed any communications for "his own benefit" and
whether its divulqence to FCC law enforcement officials_qualifies
Rivers for the "law enforcement exemption" in United States v.
!!li. 488 F.2d 193 (9th eire 1973).
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12. A, F & L also alleges that Rivers' monitoring was a
violation of the Federal wiretap laws, specifically, Section 2511,
18 U.S.C. I 2511, and that under Section .2515, 18 U.S.C. I 2515, any
information gained through that monitoring may not be used in an
administrative proceeding. We need not decide whe~er the Rivers'
monitoring violated Section 2311 since we do not base our conclu-
sion regarding A, F & L's need for frequency 454.025 on that in­
formation. Rather, we arranged for the Commission's Field Opera-
tions Bureau to conduct two field inspections of Station KCC~80 in
order to obtain additional facts. The first insp6·tion, co~ducted

on April 3, 1980, indicated that station records !~owed that only
six calls were made on frequency 454.025 MHz from. anuary 23, 1980
to April 3, 1980 •. A second field inspection, cond~:ted on August 5,
1980, revealed that Station KCC480 had no subscribe:s on frequency
454.025 between June 13, 1975 and July 27, 1976, and between October 15,
1976 and April 1, 1979. The inspection report indicc~ed further
that, as of the date of the second inspection, there were only
two subscribers to that frequency and both of them indicated very
low usage. These inve.tigations provide independent evidence of non­
use and are the sole basis for our conclusion toda that there is a
material and substantial question regarding usage Jf frequency
454.025 MHz.. .

13. Apparently, A, P , L would have us conclude that if
Rivers' monitoring was in violation of the wiretap law, then not only
is Rivers' information inadmissable but so is the evidence ~!eaned
~rODl our independent investigatJ.on inadmissable pursuant to Section
2515. 1/ We disagree. First, the field investigations were conducted
lawfulry and may be di.associated from the former monitoring.
In other worda, even if the Rivers' evidence were inadmissible, ita
inadmis.ibility would not affect the lawfu~es. of the Commission's
own inve.tigatJ.on or taint the evi:dence obtained from that inve.t:i­
gation. Cf. United States v. Ball, 488 1'. 2d 193 (9th Cir. 1973). ­
Second, even if RiViri' iEriIt6fiiiCj were contrary to Section 2511,
Section 2515 does not preclude use of River.' information or our
.eparate investigations because • 2515 only applies where -~ire
or oral cOllllllunicationa- have been intercepted. -Oral Comr -;...i­
cation.- within the meaning of the statute are lim:lted to . tteranc;••
-by a person exhibiting an expectation that such communication is
not subject to interception under circumstances justifying s~ch

expectation." 18 U.S.C. I 2510(2). The 27 minutes of station

11 Section 2515 reads:

Whenever any wire or oral communication has been
intercepted, no part of the contents of such
communication and no evidence derived therefrom
may be received in evidence in any trial, hearing
or other proceeding in or before any court, grand'
jury, department, officer, agency, regulatory body
legislative committee, or other authority of the '
United States, a State, or a political subdivision
th~reof if the disclosure of that information would
be in violation of this chapter.



ide~tificacion anQ time announcements which Rivers incercepceQ
were raQio-to-radio communications and did not involve landline
telephone reception. The Ninth Circuit has held that, as a matter
of law, such radio-to-radio communications are not communications
as to which the parties have a reason~le expectation of privacy
in the sense required by I 25l0(2} and the Fourth Amendment.
United States v. Hall, 488 F. 2d 193, 196-97 (9th Cir. 1973).
ConsequentIy, no Noral communications" were interceptea. Similarly,
because no landline communications were involved wi~~ the Rivers
monitoring, no "wire communications" w~re inter~epted. Thus, there
is no basis to hold that the Rivers' i,formation, or our field
investigation evidence, is inadmissibl~ in this proceeaing.

14 • In addi1:ion t.o the above, Rivers uques that A, P , L
should not. obtain a grant of renewal be aue of its lack of candor
in disclosing the level of usage of i t:s facili ties. As we unclerst.and
it, Rivers' charge is baaed on the fact. that the A, P , L renewal
application atat.es that as of Decemb~~ 31, 1978, 52 two-way unit:s
and 80 one-way units were being serv( •. by Station KCC480, of which
only three two-way and one one-way ur.ts were not for public service.
In contrast to this statement by A, P , L, the Rivers monitoring
showed that no units were being operat.ed on frequency 454.025 MHz at.
that time. However, the A, P , L renewal applio:::ation does not. at.at.e
which of the KeC480 frequencies these units wer"! operating on.
Section 22.51ltal of our Rules; which requi%es .nformation on the .
number of units beinq served by renewal applicants, is not. clear
on whether an applicant DlWIt provide a aeparate showing for the
number of units beinq aerved on each c:haDnel. In addition, appli­
cants seekinq renewal of multiple frequency licenses oft.en provide
this information in the aame format. aa A, 'P , L and our practice
has not been to pursue a candor i ••ue aqainat: such applic:ant:s.
Our review indicat.es that. the apparent. inconsist.ency can be
explained by the fact. that. the usage report.ed with the A, P , L
renewal applicat.ion includes both of the authorized frequencies
while the Rivers monit.oring involved only frpTlency 454.025 MHz.
Accordingly, we will not: designat:e a candor :j~ue against A, P , L.

15. After conaidering all of the arquments, we find that.
the A, F & L application leaves a material and ~ubstantial quest.ion
of fact as to whether A, F & L has justified a need for frequency
454.025.

16. A, F & L argues that the Rivers application was cut­
off from consideration because it was filed after the oriqinal grant
of the A, F & L renewal of license. In response, Rivers arques that
the grant of the A, P , L renew~l of license was made void by our res
cission and that its application was timely filed on the 60th day
following the public notice of the acceptance for filing of the
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A, r , L application. ~ We believe the timeliness of the Rivers
tilinq is dependent on the validity of our rescission of the initial
qrant of the A, r , L renewal license. To rescind is to void: thus
our re1nstatement of the earlier resciss1on·· renders the oriqinal grant
without eftect. As a result of this rescission, the full 60 day
tilinq period, permitted by f 22.Jl(b), became operative. The Rivers
applica~on is thereby entitled to comparative ~onsideration with
the A, P , L application because it w~s tiled by the s~xtieth day
after the A, P i L was put on Public lotice as being acceptable
for tilinq. As noted above, we have tetarmined that our rescission
was proper and the letter vacating tho t rescission was incorrect •

..!I OUr • cut-oft" rule for determining the ~meliness of subsequently
f1lad mutually exclus1ve applications, 47 C.P.R. Section 22.3l(b),
provides:

An applica~on will be entitled 'to c~arative con­
sideration with one or more conflicting applications
only if:. .

..
(1)

(2)

The application i. IIlUtually exclusive wi~ the
.other application; and

The application i. received by the C<»-i ••ion in
a condition acceptable for filing by whichever
·cut .offw date i. earlier:

(i) Sixty (60) day. after th' -ate of the
public notice listing the first of the
conflicting applications as accepted for
filing~ or

(ii) One (1) business day precpd:.1g the day
on which the COIIIIIIission ... .4J(P J final
action on the previously xiled appli­
cation (should the Commission act upon
such application in the interval between
thirty (30) and sixty (60) days after the
date of its public notice).



Accordinqly, we find that Rivers application ~as timely filed and
is electrically mutually exclus~ve w~th the A, F , L renewal appli­
cation. !'

17. A, F , L also charges that Rivers lacks the character
to be a Commission licensee beca~se of its monitoring of A, F , L's
transmissions and that the need showing included in Rivers' application
is inadequate.!2I First, as discussed above, we have concluded that
Rivers' monitor~ng did not vi~late I 605 of the Communications Act,
the statute by which we primarily measure our licensee's conduct to
determine their fitness to remain licensees. Second, we do not
believe that Rivers' monitoring should give rise to the additioD of
a character issue because of a possible violation of 18 U.S.C. I 2511.
It appears that the main intet of I 2311 is to protect against inva­
sions of privacy and as we di'cussed above, no protected communications
as defined by I 251G were intI rcepted by Rivers.

18. In view of the 1)regoing, we find Rivers to be legally,
technically, and otherwise qualified to construct and opera~e the .
proposed faciliU~s. We furthe1 ~ind A, P , L to be legally, techni­
cally and otherwise qualified to remain a Commission license., excep~
as noted above. We further ~ind our grant of the A, P , L appli­
cation for facilities to oper~~e on frequency 152.210 MHz ~o be in
the publi.c interest. Accordi..gly, 1'1' IS ORDERED, That the A, I' , L
petition for reconsideration 6ith respect to our rescission of the
renewal grant to A, I' , L Telephone, Pile No. 231S4-CD-R-79, IS
DENIED. that the A. F & L petition for ~econsideration with
respect to our acceptance for filing of the Rivers application, Pile No.
2lS0l-CD-P-79, IS DENIED, and tha~ the '~vers petition for reconsider­
atiqn of the qran~ and reinstatement of the grant of the A, I' , L
renewal applic;aUon, Pile No. 23l54-CD-R-79, IS GDN'rED IN PAR': AND
DENIED IN PAR'!', to the extent thai: the grant of the A, F , L reCiU8st
for renewal of authori1:y to operate on frequency 152.21 MIlz IS A!7%lUIIJ),
and that the grant. of the A, P , L application authorizing service on
frequency 454.025 MHz IS SB': ASIDE. I'r IS rcm'l'BEB OltDBUD, ':hat the
portion of the A, P , L Telephone application, Pile So. 23l54-CD-1l-79,
involVing frequency 454.025 MHz, and the applica1:ion of 1U.vers Associatas,
Inc., Pile No. 2l50l-CD-P-79, ARB DBSIGNA1'BD.pOR BBJUUNG IN A CONSOLIDATED

2/ We emphasize ~at ~ere may be occasions where a rescission is
properly made but upon further con~ideration ~e Commis&ion
determines that the original gran~ was correct ~d that the res­
cission of that grant should be va, \ted. In such situations,
a mutually exclusive applicatior ti ..ed after ~e original grant
would be cut-off from comparativa consideration.

A, F , L also charges that the Rivers financial showing is inade­
quate and that Section 3l0(d) of the act prohibits further considera­
tion of the Rivers application because of the pending status of an
A, F & L application for consent to assignment of license of
Station KCC480. However, we need not consider the A, F , L
fiuancial charges because applicants in the DPLMRS are no longer
required to demonstrate their financial qualifications,
Elimination of Financial ualifications, 82 FCC 2d 152 (1980).
In a ~t~on, we nee not cons~ er teA, I' , L charges regarding
Section 3l0(d) because the A, F , L application for consent to
assignment of license has been dismissed.
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PROCEEDING, pursuant to Section 309 of the Communications Act of 1934,
as amended, upon ~~e following issues:

(a) to determine the facts and circWtlStances
surrounding the lack of usage of frequency
454.025 MHz by Station KCC480, inclUding
any d~scontinuance of service;

(b) to determine on a c~mparative basis, the
nature ann extent 'of service proposed by
each app~. cant !!I inclUding the dates,
charges, 1 aintenance, personnel, practices,
classif1ca~10ns, regulations, and facilities
pertaining thereto;

(c) to deteDL1n. on a comparative basis, the
areas and populations ehat each applicant
will serve within eh. prospective 39 dBu
contours, based upon the standards set
forth in r~ction 22.504(a) of the Commis­
sion 's Ru: IS, ~ and to determine the ne.d
for the propose services in said areas;
and

(d) to dete%mine, in lig':1t of the evidence
adducecJ.5?ursuant tc the foregoing issues,
what dlsposition o~ the referenced appli­
cations would best ••rve the public interest,
convenience and nec.ssity.

19. IT IS I'OlttBBR OBJ)BDJ), That, with rupeat to issue Ca),
the burden o~ proo~ anel the burelen of proce.c1inCf with the iDt:ro4uc:tion
of evicSalu:e i. placeel on A, I' , L.

.
20. IT IS I'OImID ORDB1tBD, That with respeci: to issuas Cb)

and tcl the burden of proof and "~e burdaD of iD1:roduc1:1on of evidence
is placed on each of the applic. ':. t..a. as the issues affeat: t:bem, anel
thai: the ultimate burden of proo! with respect to issue (dl 1s
similarly placed on each of the applicants.

!!I Section 22.504(a) of the C~,~ssion's Rules and Regulations de­
scribes a field strength co&.""ur of 39 decibels above ope micro.­
volt per meter as the limits of the reliable serVice area for
base stations engaged in ~o-way communications serv;ce on fre­
quencies in the 450 MHz band. Propagation data set forth in
Section 22.504(b) are the proper bases for establishing the
location of service contours 1'(50,50) for the facilities in-"
volved in this proceeding.

!!I The comparative a~alyses may include past performance of the
applicants. ,
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21. IT IS FUR~HER ORDERED, That the hearing shall be held
at a time and place and b.~or. an Administrative Law Judqe to be
sgeci~ied in a subsequ.nt Order.

22. IT IS FURTHER ORDERED, That the Chief, Common Carrier
Sureau, is made a party to the proceedinq.

23. IT IS I'UR~BER ORDERED, That the applicants may avail
th....lv.s. of an opportunity to b. heard by ~ilinq with the Commission
pursuant to Section 1.22l(c) of the Rules within 20 days of the release
date hereof, a wr tten not;\oce stating' an intention .to appear on the
date for the hear nq and pre.ent evidence on the issue. specified in
thi. Memorandum Ollnion and Order.

. .
24. The Jec:re~ shall cause • copy o~ this Order to be

published in the l'e4~ral Beqister.

I'BJ)B1tAL COIDlOHICAnONS COMMISSION

William J. Tricarico
Secntaxy
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Federal Communications Commission
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Washington, DC 20554

Daniel Phythyon, Chief*
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David Furth, Chief*
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Federal Communications Commission
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Mika Savir, Esq.·
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John L. Crump
d/b/a ACE Communications
11403 Waples Min Road, P.O. Box 3070
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George V. Wheeler, Esq.
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Donald 1. Evans, Esq.
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Washington, D.C. 20006
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Veronica M. Ahern, Esq.
Nixon, Hargrave, Devans & Doyle
One Thomas Circle
Washington, D.C. 20005

Michael 1. Shortley, Ill, Esq.
180 South Clinton Avenue
Rochester, NY 14646

William L. Fishman, Esq.
Sullivan & Worcester, LLP
1025 Connecticut Avenue, N.W.
Suite 1000
Washington, D.C. 20036

Alan S. Tilles, Esq.
Meyer, Faller, Weisman & Rosenberg
440 Jenifer Street, N.W., Suite 380
Washington, D.C. 20015

Jeanne M. Walsh, Esq.
Kurtis & Associates, P.C.
2000 M Street, N.W, Suite 600
Washington, D.C. 20036

Jack Richards, Esq.
Keller and Heckman
1001 G Street, N.W., Suite 500 West
Washington, D.C. 20001

Thomas Gutierrez, Esq.
-1. Justin McClure, Esq.
Lukas, McGowan, Nace & Gutierrez
1111 19th Street, N.W., 12th Floor
Washington, D.C. 20036

William 1. Franklin, Esq.
William 1. Franklin, Chartered
1200 G Street, N.W., Suite 800
Washington, D.C. 20005-3814

----------------

Lucille M. Mates, Esq.
Pacific Bell
140 New Montgomery Street, Rm 1526
San Francisco, CA 94105

James L. Wurtz., Esq.
Mariyaret E. Garber, Esq.
Pacific Telesis Group - Washington
1275 Pennsylvania Avenue, N. W.
Suite 400
Washington, D.C. 20004

Judith St. Ledger-Roty, Esq.
Kelley, Drye & Warren, LLP
1200 19th Street, N.W.
Suite 500
Washington, D.C. 20006

Phillip L. Spector, Esq.
Thomas A. Boasberg, Esq.
Paul, Weiss, Ritkind, Wharton & Garrison
1615 L Street, N.W.
Washington, D.C. 20036

Amelia L. Brown, Esq.
Henry A. Solomon, Esq.
Haley, Bader & Potts
4350 N. Fairfax Drive, Suite 900
Arlington, VA 22203-1633

George L. Lyon, Jr.. Esq.
David Nace, Esq.
Lukas, McGowan, Nace & Gutierrez
1111 19th Street, N.W., 12th Floor
Washington, D.C. 20036

Timothy E. Welch, Esq.
Hill & Welch
1330 New Hampshire Ave., NW, Suite 1 13
Washington, D.C. 20036



Carl W. Northrop, Esq.
1299 Pennsylvania Ave., N.W.
10th Floor
Washington, D.C. 20004

Kevin O'Brien, Pres.
O'Brien Communications
5054 Rapidan Place
Annandale, VA 22003

Kathleen Holden, Esq.
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

* Denotes Hand Delivery
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Harold Mordkofsky, Esq.
John Prendergast, Esq.
Blooston, Mordkofsky, Jackson &
Dickens
2120 L Street, N.W., Suite 300
Washington, D.C. 20037


